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Gordon v. Whitlock and Others. — Decided at Richmond, March 
26, 1896.— Harrison, J: 
1. Wills — Several testamentary papers — Revocation. The mere fact of making 
a subsequent testamentary paper does not work a revocation of a prior one, in the 
absence of an express revocation, unless the two are incapable of standing together. 
A will need not be confined to one paper, but may consist of several testamentary 
papers of different dates, and executed and attested in different ways and at differ- 
ent times. The expression in the subsequent will, "This is my last will," is not 
entitled to any weight. If the subsequent paper is m >rely supplemental, it will 
be treated as a codicil ; if partially conflicting, that of later date will operate to 
revoke the former so far as the provisions of the two are conflicting, or incompati- 
ble. But in the absence of a clause of revocation, the court will adopt that con- 
struction which will give effect to all the testamentary papers, if possible, sacrific- 
ing the earlier papers only so far as clearly irreconcilable with the later. In the case 
at bar the last will contains no clause of revocation, and there is nothing on the 
face of it to indicate that it was intended as a substitute for the first, except so far 
as the two are inconsistent; the last will disposes of only a small portion of the 
testator's estate, though he was desirous of having a will disposing of his property ; 
the testator had every opportunity of destroying the first will if he so desired, but 
instead, delivered that, with the other testamentary papers, to one of his executors 
shortly before his death, and there is no difficulty in reading the two wills and two 
codicils together as forming a complete testamentary disposition of the testator's 
entire estate. Under the evidence the two wills and codocils 1 and 2 were pro- 
perly admitted to probate, and " Codocil No. 3" was properly rejected, for want 
of sufficient mental capacity at the date of its execution. 



Boschen's Ex' or v. Jurgens, Ex' or. — Decided at Richmond, April 
2, 1896.— Keith, P : 

1. Sale of Heal Estate — Presumed to be by the acre. Every sale of real estate 
where the quantity is referred to in the contract is presumed to be a sale by the 
acre, unless the contract plainly indicates a sale in gross ; and this presumption 
can only be overcome by clear and cogent proof. 

2. Eepresentations of Size of City Lot— Muttial mistake— Compensation for 
deficiency. A representation that a city lot partially covered by buildings has a 
front of nineteen feet seven inches, and a depth of one hundred and thirty-eight 
feet, is material, and if untrue, but made in good faith by the vendor, and ac- 
quiesced in by the vendee, and the vendee has been guilty of no laches in discov- 
ering the error, a case of mutual mistake has been established, against which a 
court of equity will, at the instance of the purchaser, give relief by a decree for the 
value of the deficiency. 

Coleman and others v. Claytor. — Decided at Richmond, April 
9, 1896.— Riely, 3 : 

1. Multifariousness — Defendants having a common interest and common defense. 
Defendants who have a common interest and a common defense are properly joined 
in one suit, and a demurrer to a bill which charges community of interest and 
defense is properly overruled. 
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2. OysteKs — Application for planting ground. A request to an inspector of 
oysters, that if any one else applied for certain ground for planting and propa- 
gating oysters then the party preferring the request should be allowed to take it, 
is not such an application for location as the law contemplates or requires. The 
main object of the oyster law is to obtain revenue, and this would be defeated if 
such conditional applications were permitted. The ground being unoccupied is 
open to location to him who first applies for it in the manner provided by the 
statute. The mere fact that other parties had previously rented the ground, under 
a former statute, gives them no superior claim thereto over other applicants who 
have complied with the statute. 

Emmons and Wife v. Pidcock and Others. — Decided at Kich- 
mond, ^.pril 23, 1896. — Harrison, J<. 
1. Injunctions — Motion to dissolve — Continuance. Motions to dissolve or con- 
tinue injunctions are within the sound legal discretion of the court. But as courts 
of equity are always open to grant preliminary injunctions, or to reinstate them 
when improperly dissolved, applications to continue motions for dissolution are 
not received with favor, and a continuance will only be granted upon a showing 
of the greatest necessity. 

The Fidelity & Casuality Co. v. Chambers and Others. — 

Decided at Bichmond, April 23, 1896. — Oardwell, 3 : 

1 . Demurrer to Evidence— Motion for new trial. Upon a demurrer to the 
evidence it is not necessary to move for a new trial in the trial court in order to 
review the judgment in the appellate court. Norfolk $• Western B. Co. v. Dunna- 
way's Adm'r. 

2. Demurrer to Evidence — Ride stated. By a demurrer to evidence the party 
demurring is considered as admitting the truth of his adversary's evidence and all 
just inferences which may be drawn therefrom by the jury, and as waiving all of 
his own evidence which conflicts with that of his adversary, and all inferences 
from his own evidence (although not in conflict with his adversary's) which do 
not necessarily result therefrom. 

3. Insurance — Payment of premium — Possession of policy. The possession of 
a policy of insurance is sufficient evidence of the payment of the premium thereon, 
on a demurrer to the evidence by the insurance company. 

4. Insurance Poucy — How construed — Exceptions ttierein. Accident insurance 
policies are to be construed like other contracts, and words of exception therein 
are to be construed most favorably to the insured. 

5. Insurance — Accident policy — Deafness — Bodily infirmity. Deafness will not 
avoid a policy of insurance "against injuries received in consequence of bodily 
infirmity," in the absence of evidence that such deafness in any way contributed 
to the injury. 

6. Insurance Policy — " Voluntary exposure" — Danger — Contributory negli- 
gence. The words " voluntary exposure" in an accident insurance policy imply 
conscious, intentional exposure — something which one is willing to take the risk of. 
The exposure must be to what reasonable and ordinary prudence would pronounce 



